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Weapons of Mass Destruction Counterproliferation:
Legal Issues for Ships and Aircraft

Summary

President Bush outlined a specific plan to counter WMD proliferation in his
National Strategy to Combat Weapons of Mass Destr uction of December, 2002. The
Administration’s plan combines efforts aimed at counterproliferation,
nonproliferation, and WMD consequence management. The intent, it says, is to
eliminate or “roll back” WMD in the possession of certain States and terrorist
groups, including potentially the use of force and aggressive methods of interdiction
of WMD-related goods, technologies, and expertise. The use of interdiction as a
counterproliferation measure appears to be part of a strategy that foresees the U.S.
taking “ anticipatory action to defend ourselves’ against terrorists and rogue States,
“even if uncertainty remains asto the time and place of the enemy’ s attack,” and “to
detect and destroy an adversary’s WMD assets before these weapons are used.” A
recent refinement of the WMD strategy isthe Proliferation Security Initiative (PSl),
which would involve cooperation among friendly nations to interdict transfers of
restricted weapons and related technologies “at sea, in the air, and on land.”
However, the Administration has recognized that cooperation may not always be
forthcoming, and has intimated that it will act unilaterally, if necessary.

Aspects of this national security strategy raise questions related to the
international law of jurisdiction, thelaw of the sea (which also references airspace),
and international civil aviation agreements. The right of States to conduct self-
defense and law enforcement activities abroad has the potential to collide with the
rightsof other Statesto maintaintheir sovereignintegrity and conduct freenavigation
and commerce. These rights are not absolute. This report provides an overview of
theinternational law of the seaand other agreements asthey relateto the permissible
range of methods for interdicting WM D-related contraband. After a short summary
of the current legal regimefor international arms control related to WMD, the report
outlines the basic concepts of jurisdiction in international law. Next, the report
describes concepts central to the law of the sea, including the division of theworld's
watersand airspaceinto “international” and “ national” territory, and adescription of
the rights, duties and limitations that apply depending on where the conduct takes
place. Thereport thenturnsto theinternational legal framework limiting the conduct
of nations as it applies during times of war and peace, and during what has been
called “quas war.”
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Weapons of Mass Destruction
Counterproliferation:
Legal Issues for Ships and Aircraft

Introduction

After the collapse of the Soviet Union, the world’ s security landscape is said
to have undergone atransformation from the seeming stability of the bi-polar balance
of power to asystem in which not only any nation, but sub-national groups aswell,
may be able to acquire weapons of mass destruction (WMD). Strategies based on
containment and deterrence, it isargued, areinsufficient to guarantee security in the
twenty-first century threat environment; terrorists and “rogue” nations are not
amenable to being deterred or contained.! The need to prevent the proliferation of
chemical, biological, and nuclear weapons was highlighted in the National Security
Strategy of the United States of America issued in September, 2002.2 According to
the Bush Administration, in order to strengthen nonproliferation efforts to prevent
rogue States and terrorists from acquiring weapons of mass destruction,

[w]e will enhance diplomacy, arms control, multilateral export controls, and
threat reduction assistance that impede states and terrorists seeking WMD, and
when necessary, interdict enabling technologies and materials.®

Toward that end, President Bush issued his National Strategy to Combat
Weapons of Mass Destruction in December, 2002. The Administration’s plan
combines efforts aimed at counterproliferation,* nonproliferation, and WMD
consequence management. Itspurported intentisto eliminateor “roll back” WMD
from certain states and terrorist groups who possess such weapons or are close to

!See Michael N. Schmitt, Preemptive Srategiesin International Law, 24 MICH. J. INT'L L.
513, 515-18 (2003) (describing the Bush Administration’ s assessment of national security
priorities) .

AWhite House, The National Security Strategy of the United Sates of America (September,
2002)[hereinafter “NSS’], available at [http://www.whitehouse.gov/nsc/ nss.html].

3d. at 14.

“See White House, National Strategy To Combat Weapons of Mass Destruction 2
(December, 2002) [hereinafter “WMD Strategy”] available at
[ http://www.whitehouse.gov/news/rel eases/2002/12/\WM D Strategy.pdf], noting that

[elffective interdiction is a critical part of the U.S. strategy to combat WMD and their
delivery means. We must enhance the capabilities of our military, intelligence, technical,
and law enforcement communities to prevent the movement of WMD materials,
technology, and expertise to hostile states and terrorist organizations.
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acquiring them, including potentially the use of force and aggressive methods of
interdiction of WMD-related goods, technologies, and expertise® The use of
interdiction as a counterproliferation measure appears to be part of a strategy that
foresees the U.S. taking “anticipatory action to defend ourselves’ against terrorists
and rogue states, “evenif uncertainty remainsasto thetime and place of theenemy’s
attack,”® and “ to detect and destroy an adversary’ SWM D assets beforetheseweapons
areused.”’

A high-profileincident involving the interception of Scud missiles and rocket
fuel on board a ship traveling from North Korea in December, 2002, however,
illustrated possible legal impediments to the strategy. Acting on intelligence from
the United States, a Spanish frigate stopped and boarded the So San, an unmarked
North Korean commercial vessel, and discovered the missiles. However, after
confirming that themissileswerepurchased by Y emen, the United Statesallowed the
vessel to proceed onitsvoyage. The Bush Administration concluded that there was
no legal basis to arrest the vessel or seize its cargo, because North Korea had not
violated any law.?

In May 2003, President Bush announced a new facet of the WMD strategy, to
be known asthe Proliferation Security Initiative (PSI).° The PSI isan effort to reach
agreements among nationsto allow searches of shipsand aircraft carrying suspected
weapons-rel ated cargo.™® Undersecretary of Statefor Arms Control and International
Security John Bolton told Congress:

Theinitiative reflects the need for amore dynamic active approach to the global
proliferation problem. It envisions partnerships of states working in concert,
employing their national capabilities to develop a broad range of legal,
diplomatic, economic, military and other toolstointerdict threatening shipments
of WMD and missile related equipment and technologies.

Tojump-start thisinitiative, we have begun working with several closealliesand
friends to expand our ability to stop and seize suspected WMD transfers. Over
time we will extend this partnership as broadly as possible to keep the world's
most destructive weapons away from our shores and out of the hands of our
enemies. We aim ultimately, not just to prevent the spread of weapons of mass

°See NSS, supra note 2, at 21.
°ld. at 15.
"WMD Strategy, supra note 4, at 3.

8SeeAri Fleischer, White House Press Briefing, Dec. 11, 2002, availableonlineat 2002 WL
31764110 (F.D.C.H.)(Westlaw).

°President George W. Bush, Remarksto the People of Poland (May 31, 2003), available at
[ http://www.whitehouse.gov/news/rel eases/2003/05/20030531-2.html] (Last visited Sep. 8,
2003).

19See White House Press Release, Iran's Nuclear Program Concerns Bush Administration,
June 18, 2003, available at [http://usinfo.state.gov/topical/pol/arms/03061804.htm] (Last
visited Sept. 2, 2003) (indicating that negotiations are underway to design a plan for a
cooperative interdiction effort).
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destruction, but alsoto eliminateor roll back such weaponsfrom rogue statesand
terrorist groups that already possess them or are close to doing so.™*

Rather than seeking to change existing treaties or negotiate new ones, the PS|
appears to rely on international agreements that will enhance cooperation in
interdiction efforts, including sharing information and conducting exercises using
military or civilian assetsto devel op the participating nations' ability to conduct air,
ground, and maritimeinterception.*? However, recognizing that cooperation may not
always be forthcoming from al nations whose assistance is requested, the
Administration has intimated that it will act unilaterally, if necessary.™

These developments raise questions related to the international law of
jurisdiction. International law outlines the bounds of the permissible conduct for
purposes of self-defense and law enforcement activities abroad, insofar as some
activities could be viewed as unwarranted or unlawful interference with the rights of
other nationsto conduct international commerce and maintain sovereignty over their
territory. Thisreport provides an overview of the international law of the sea as it
relatesto the permissible range of methodsfor interdicting WM D-rel ated contraband
on the sea and in the air, and also of selected pertinent international regimes and
agreements. After a short outline of the current legal regime for the international
control of WMD, thereport outlinesthebasi c conceptsof jurisdictionininternational
law. Next, the report describes concepts central to the law of the sea, the rights and
limitations. The report then turns to the international legal framework limiting the
conduct of nationsasit appliesduring times of war and peace, aswell as during what
might be called “quas war,” asis often deemed to be the case today.

Weapons of Mass Destruction —
International Legal Regime

From aU.S. perspective, the problem of controlling the proliferation of WMD
is particularly thorny because, unlike the control of illicit drugs, it does not suffice
to keep the material sfrom entering the United States or to prevent their manufacture
and dispersal on U.S. territory. Complete security from thedangersof aWMD attack

“Nonproliferation Policy after Irag, Hearingsbeforethe House Committee on I nternational
Relations, 108" Cong., June 4, 2003 (testimony of John R. Bolton), availableonlineat 2003
WL 21299971 (Westlaw).

12See Australian Department of Foreign Affairsand Trade, Chairman’ s Statement, Brisbane
Meeting of the Proliferation Security Initiative, available at
[http://www.dfat.gov.au/globalissues/psi/index.html] (Last visited Sept. 2, 2003).
Participants include Australia, France, Germany, Italy, Japan, the Netherlands, Poland,
Portugal, Spain, the United Kingdom and the United States. The PSI countries reached an
initial agreement at their third meeting, held in Paris September 3-4, 2003, and released a
“ Statement of Interdiction Principles.”

133ee NSS, supra note 2, at 6 (“While the United States will constantly strive to enlist the
support of the international community, we will not hesitate to act alone, if necessary, to
exercise our right of self-defense by acting preemptively against ... terrorists, to prevent
them from doing harm against our people and our country...”).
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would require that dangerous materials be kept out of the hands of any potential
enemy. Moreover, some materials that can be used in the production of WMD also
have peaceful uses, and may even be necessary for the operation of wholly legitimate
industries. Interference in the trade of “dual use” materials could impair the ability
of other Statesto carry out legitimatetrade, possibly leading to international discord.
Finally, under international law, sovereign States havetheright in general to possess
weapons for their self-defense. Only the use of such weapons is constricted by
customary international law.** While many States have agreed to limit their
production and possession of some types of WMD and conventiona weapons, they
may have conditioned their consent on the conduct of other States, and may be able
to revoke their consent in accordance with any such conditional agreement. While
secret development of WMD on the part of a State that has agreed not to engagein
such conduct would constitute a breach of atreaty obligation, it isnot necessarily a
crime or an act of aggression under international law merely to possess such
weapons.

Nuclear Weapons

The center of the nuclear nonproliferation regime is the Nuclear
Nonproliferation Treaty (“NPT”).”> The treaty defines nuclear weapons States as
those States that had manufactured and detonated a nuclear weapon prior to January
1, 1967.*° The treaty thus alows five nuclear powers — the United States, Great
Britain, Russia, Franceand China—to manufacture and possess huclear weapons, but
prohibits the transfer of such weaponsto other States.” All other States Parties to
the NPT have agreed not to acquire nuclear weapons in return for assistance in
devel oping peaceful usesfor nuclear power.*® The five declared nuclear powers are
committed under the treaty to “pursue negotiations in good faith on effective
measuresrel ating to cessation of the nuclear armsrace at an early date and to nuclear
disarmament, and on atreaty on general and compl ete disarmament under strict and

1“See, e.g., Legdity of the Threat or Use of Nuclear Weapons, 1996 1CJ 226 (July 8),
reprinted in 35 ILM 809 (1996)(possession of nuclear weapons not per se unlawful; use of
nuclear weapons must conform to the U.N. Charter and the law of war) .

Treaty on the Non-Proliferation of Nuclear Weapons, 21 UST 483 (1970) [hereinafter

®For a review of the nonproliferation framework, see generaly Proliferation Control
Regimes: Background and Status, CRS Report RL 31559.

YThe NPT states that
Each nuclear-weapon State Party to the Treaty undertakes not to transfer to any recipient
whatsoever nuclear weapons or other nuclear explosive devices or control over such
weapons or explosive devices directly, or indirectly; and not in any way to assist,
encourage, or induce any non-nuclear-weapon State to manufacture or otherwise acquire
nuclear weapons or other nuclear explosive devices, or control over such weapons or
explosive devices.

NPT, supra note 15, art. I.

A s of December, 2002, the NPT had 188 members. Information about membership can
be found at [http://www.iaea.org/worldatom/Documents/L egal/npt_status.shtml].
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effectiveinternational control.”*° StatesPartiesmay withdraw fromthe NPT onthree
months' notice if “extraordinary events, related to the subject matter of [the NPT],
have jeopardized the supreme interests of its country.”?

The chief means of verification is through inspections carried out by the
International Atomic Energy Agency (“IAEA”). Non-nuclear-weapon States Parties
may stockpile weapons-grade nuclear material, provided that the nuclear material is
subject to IAEA safeguards. Each non-nuclear State Party isrequired to negotiate a
set of safeguards for verification and accounting of nuclear materials at its declared
nuclear sites. No State Party is permitted to transfer nuclear materials or equipment
for processing them to any non-nuclear State for peaceful purposes unless the
transferred goods are subject to IAEA safeguards.® The IAEA is empowered to
conduct “ special inspections’ if a State Party reportsaloss of inspected material, but
isnot empowered to take any action if it suspects that clandestine nuclear programs
aretaking place at undisclosed sites. In the event it discoversaviolation, the IAEA
isto report the noncompliance to the U.N. Security Council and General Assembly,
as with other arms control agreements. Neither the NPT nor IAEA regulations
provides for any penalty in case of breach.?

The restriction on the transfer of nuclear weapons and related technology is
implemented at the national level through export control laws.” Some nations have
joined together to form multilateral export control groups in order to coordinate
nonproliferation efforts.?* These groups harmonize lists of sensitive materials and
technologies that must be controlled in order to prevent proliferation of nuclear
weapons and methods by which member countries are to prevent their transfer.
Regime members agreeto restrict such trade by implementing laws, regul ations, and
licensing requirements applicable to citizens and residents. They may also agreeto
share information about exports and licenses. The regimes are voluntary and non-
binding.”®

NPT, supra note 15, art. V1.

21d. art. X. North Korea withdrew from the NPT in January, 2003. See North Korea's
Nuclear Weapons Program, CRS Issue Brief 1B91141.

NPT, supra note 15, art. 111(2).

#See Barry Kellman, Bridling the International Trade of Catastrophic Weaponry, 43 AMm.
U.L.Rev. 755, 805 (1994).

Zror an overview of U.S. proliferation sanctions, see Nuclear, Biological, Chemical, and
Missile Proliferation Sanctions: Selected Current Law, CRS Report RL31502.

#See U.S. General Accounting Office, Nonproliferation: Strategy Needed to Strengthen
Multilateral Export Control Regimes, GAO-03-43, October 2002 (assessing principal multi-
lateral export regimes).

BSeeid. at 1.
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Chemical Weapons

International effortsto prohibit the use of chemical weapons began more than
a century ago as part of the effort to regulate warfare. The Hague Convention of
1907 explicitly forbade the use of poison or poisoned weapons.”® The 1925 Geneva
Protocol prohibited the use of asphyxiating, poisonous, or other gases, all analogous
liquids, materials or devices, and bacteriological methods of warfare? The first
convention to prohibit the manufacture and stockpiling of chemica weaponsisthe
Chemical Weapons Convention (“CWC”).22 The CWC callsfor all State Partiesto
eliminate their chemical weapons supplies by 2007 and restrict their trade in
“precursors’ —chemicalsthat can be used in the production of weaponsaswell asfor
peaceful uses—to other States Parties. States Parties agree to cease production and
stockpiling of weapons, declare al facilities that produce restricted chemicals for
non-prohibited uses, submit to verification inspections, and pass legislation
implementing the CWC, including criminalizing violations.?

The convention a so creates the Organization for the Prohibition of Chemical
Weapons (“OPCW”) to monitor the implementation of the convention. The OPCW
carries out routine inspections of the relevant facilities on the territory of States
Partiesto verify the accuracy of annual declarations regarding scheduled chemicals.
The OPCW may also carry out a“challenge’ inspection in response to all egations of
noncompliance by one State Party with respect to another. The Conference of States
Partiesaddresses concernsover noncompliance, but other than requesting abreaching
member to comply or requesting action on the part of the U.N. Security Council, the

%See “ Regul ations Respecting the L aws and Customs of War on Land,” annexed to Hague
Convention No. 1V art. 23(a), 36 Stat. 2277 (1907).

Z"Protocol for the Prohibition of the Usein War of Asphyxiating, Poisonous, or Other Gases,
and of Bacteriological Methodsof Warfare, 26 U.S.T. 571 (1925)[“ GenevaProtocol”]. The
United States ratified the Protocol in 1975.

“Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemica Weaponsand on Their Destruction, Jan. 13, 1993, 1974 U.N.T.S. 45 [hereinafter
“CWC"]. The United States ratified the CWC in 1997. There are currently 153 States
Parties. For a current status of members, visit [http://www.opcw.org/html/db/
members_frameset.html].

2|d. art. VI1(1) requires each member State to:
(a) Prohibit natural and legal persons anywhere onitsterritory or inany other place under
itsjurisdictionasrecognized by international law from undertaking any activity prohibited
to a State Party under this Convention, including enacting penal |egislation with respect
to such activity;
(b) Not permit in any place under itscontrol any activity prohibited to a State Party under
this Convention; and
(c) Extend its penal legidlation enacted under subparagraph (a) to any activity prohibited
to a State Party under this Convention undertaken anywhere by natural persons,
possessing its nationality, in conformity with international law.

For details on U.S. implementing law for the CWC, see Chemical Weapons Convention:

Issues for Congress, CRS Issue Brief I1B94029.
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extent of remedia measures that might be imposed by the Conference is not
defined.*

Biological Weapons

Biological weapons were first addressed in the Geneva Protocol of 1925,*
which banned only their use and not their manufacture, stockpiling, or transfer to
other States. The Biological Weapons Convention (“BWC”)* addresses the
development, production, acquisition, or stockpiling of “[m]icrobial or other
biological agents, or toxins whatever their origin or method of production, of types
and in quantities that have no justification for prophylactic, protective or other
peaceful purposes’ aswell as“[w]eapons, equipment or means of delivery designed
to use such agentsor toxinsfor hostile purposes or in armed conflict.”*® States Parties
to the BWC undertake to prohibit the above conduct, destroy biological weapons
supplies already on hand, and “not to transfer to any recipient whatsoever, directly
or indirectly, and not in any way to assist, encourage, or induce any State, group of
States or international organizations to manufacture or otherwise acquire any of the
agents, toxins, weapons, equipment or means of delivery specifiedin articlel of [the
BWC].”*

The BWC does not contain provisions for verifying compliance of member
States. Efforts are underway to negotiate a protocol to strengthen the BWC by
creating a body to inspect compliance based on the model of the CWC.* The Bush
Administration rejected the BWC Protocol while it was being drafted, objecting to
its“ approaches to theissue.”*® A State Party that believes another State Party to be
in breach of its obligations may complain and present evidence to the U.N. Security
Council. The Security Council may initiate an investigation, with which the accused

%See K ellman, supra note 22, at 815.

%See Geneva Protocol, supra note 27 (States Parties agree to refrain from use of
“bacteriological” weapons).

#Convention on the Prohibition of the Development, Production, and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction, Apr. 10, 1972,
26 U.S.T. 583, 1015 U.N.T.S. 163 [hereinafter “BWC"]. As of October 2002, there were
146 States Parties. For membership status, visit [http://www.opbw.org/].

¥BWC, supra note 32, art. .
d. art. I11.

*See (Draft “Rolling Text” of @) Protocol to the Convention on the Prohibition of the
Development, Production, and Stockpiling of Bacteriological (Biological) and Toxic
Weapons and on Their destruction, BWC Doc. BWC/AD HOC GROUP/55-1, Annex |, at
[http://wvww.opbw.org/ahg/docd rolling%e20text%20and%20annexes.pdf] [hereinafter BWC
Protocol]; Jeremy Ostrander, Changing Direction on Non-nuclear ArmsControl? American
Exceptionalism, Power, and Constancy, 21 BERKELEY J. INTL L. 495, 501-02
(2003)(providing overview of BCW Protocal).

%¥See Statement by the United States to the Ad Hoc Group of Biologica Weapons
Convention States Parties, Ambassador Donald Mahley, U.S. Special Negotiator for
Chemica and Biologicad Arms Control Issues, July 25, 2001, available at
[http://www.state.gov/t/ac/rls/rm/2001/5497pf.htm] (Last visited Sept. 3, 2003).
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is bound to cooperate,®” but no further remedial measures are specified. States may
withdraw from the BWC on three months’ notice.®

Limitation on Enforcement

Although most observersconcludethat armscontrol treaties have hadimportant
restraining effects on the proliferation of weapons of mass destruction, it isapparent
that the conventions only apply to States that choose to join them and remain party
to them. Non-member States may have difficulty procuring WMD-related
technol ogy and material sfrom States Partiesto the respective treaties, but may trade
freely among themselves and are under no legal bounds to refrain from stockpiling
such weapons or transferring them to terrorist organizations and other entities, or
from conducting research to develop new ones. States Parties participate on a
voluntary basis, and may choose to back out of the conventions at any time, aswas
the case when North K oreabacked out of the NPT. The success of the arrangements
depends on the cooperation of member States and their ability and willingness to
enforce their own laws prohibiting acquisitions and exports of WMD-related
materials.

Jurisdiction under International Law

The concept of ‘sovereignty’ lies at the heart of the international political
system. Nation-states (States) are considered the “international persons’ who are
both the creatorsand the subjects of international law. Each Stateisindependent and
has supreme authority over itsterritory and general authority over itscitizens. The
term “jurisdiction” refersto the authority of the State to affect the legal interests of
individualsand entities. Jurisdiction may describeaState’ sauthority to makeitslaw
applicable to certain actors, events, or things (jurisdiction to prescribe); a State’s
authority to subject certain persons or things to the processes of its courts
(jurisdiction to adjudicate); or a State’ sauthority to compel compliancewithitslaws
and punishtransgressors (jurisdictionto enforce).* Theability tointerdict, seize, and
destroy weaponswould most significantly implicate the jurisdiction to prescribe and
enforce under international law.

A State’ s ability legally to assert jurisdiction over persons and thingswithin its
reach depends on principles of international law designed to prioritize the rights of
various Stateswhich may haveaclaimto jurisdiction over amatter. Historically, the
most commonly asserted basis for jurisdiction is the “territoriality principle”
(determining jurisdiction by referenceto the place wherethe of fenseis committed).*
Other bases of jurisdiction include the “nationality principle’ (determining

S’BWC, supra note 32, art. VI.
®1d. art. XIII.

¥See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW 8§ 401 [hereinafter
“RESTATEMENT"].

“0Seeid. § 402, at comment c.
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jurisdiction by reference to the nationality of the person accused of committing the
offense); the “protective principle” (determining jurisdiction by reference to the
national interest injured by the offense); and the “passive personality principle”
(determining jurisdiction by referenceto the nationality of the victim). Where more
than one State can assert jurisdiction over a particular matter, the State with the
greatest interest should prevail *

Theright of each stateto control its sovereign territory and theterritorial waters
extending no more than 12 milesfrom its coast (“territorial sea”) iswell-recognized
in international law. States may also exercise extraterritorial jurisdiction under
certain circumstances, but in general, this does not include the right to enforce laws
on the territory of another State without that State’ s permission. For certain crimes,
theremay exist “universal jurisdiction” permitting a Stateto try crimesthat occurred
outside of its territory that did not involve any of its nationals, but the scope of
universal jurisdiction is not well-settled, and may not include the authority to take
enforcement action on the territory of another state without its permission. At any
rate, the possession or delivery of WMD or related materials is not generally
recognized asacrime subject to universal jurisdiction, like such international crimes
as piracy or slave trade.

Under international law, the United States clearly has authority to regulate the
possession or transfer of WM D materialswithin or acrossits borders and, subject to
any right to innocent passage,* withinitsterritorial watersand airspace. The United
States can also place restrictions on the conduct of U.S. citizens anywhere in the
world® with regard to WMD under the principle of nationality;** however, that
authority does not encompass a right to carry out law enforcement activities in
another State without its permission. Furthermore, if U.S. law enforcement or
military forces encounter WMD trade outside the territory of the United States, even

“See id. § 403. An evaluation of whether exercise of jurisdiction is reasonable, or to
determine which country hasthe greatest interest in pursuing acase, includestheterritorial
link between the State and the regulated conduct or its effects; the connection between the
State and the person principally responsible for the regulated conduct or the persons the
regulation is designed to protect (such as nationality or residence); the relative importance
for the State to regulate the activity; the extent to which another State may have an interest
in regulating the activity; and the likelihood of conflict with regulation by another State,
among other considerations.

“?Foreign flagged vessels have aright of unimpeded passage through the territorial sea of
acoastal state provided their voyage is “innocent.” UNCLOS, supra note 47, art. 17; see
generally Donald R Rothwell, Innocent Passage in the Territorial Sea: The UNCLOS
Regimeand Asia Pacific Sate Practicein NAVIGATIONAL RIGHTSAND FREEDOMSAND THE
NEW LAW OF THE SEA 74 (2000). The coastal State may impose regulations for ships
carrying “inherently dangerous or noxious substances’ or limit these shipsto the special sea
lanes. UNCLOS, supra note 47, art. 22(2). Seeinfra section entitled “ Territorial Seas.”

“3U.S. citizens abroad are al so subj ect to thejurisdiction of the State on whoseterritory they
are present, and may also be liable for crimes against a State or its citizens even when the
crimeiscommitted outside of theterritory of that state. Citizenstraveling abroad may find
themselves subject to conflicting obligations.

“‘See RESTATEMENT, supra note 39, § 402(2).



CRS-10

if the activity isunlawful under the laws of the State where it takes place or violates
the international obligations of any State, there is no automatic authority under
international law for U.S. forces to take action to thwart it.

Effortsto interdict WMD-related materials outside the territory of the United
Stateswould fall within the boundaries of customary international law, including the
law of the sea, and any relevant multilateral or bilateral agreementsthe United States
has entered into. Specific instances determined by the United Nations Security
Council to constitute aggression or athreat to international peace and security may
be dealt with through action under Chapter V11 of theU.N. Charter.** Specificthreats
to the United States that amount to an armed attack or imminent threat of an armed
attack may justify a belligerent response, such as the implementation of a blockade
or theuse of armed forcein self defense. Such aresponse could draw reactionsfrom
other States and possibly escalate into a full-blown armed conflict.

Thus, the permissibility of options available to combat the proliferation of
WMD varies according to where the action takes place and whose laws are said to
be broken. While enforcement activity by a sovereign power over its own territory
hasrelatively few international implications, actionsin theterritory of another State
would implicate the sovereignty of that State, and would be subject to that State’s
terms of agreement or willingness and capacity to resist. Enforcement action in
places where no State has sovereign authority, such as the high seas, may meet with
relatively light resistance from other States, but remains subject to international law.

The Law of the Sea

The law of the sea divides authority among nations to conduct activity in or
above the oceans and external waterways that both divide and connect nations. The
basic rules of international law with respect to jurisdiction over vessels on the high
seas are set forth in the Convention on the High Seas® and the more recent United
NationsLaw of the Sea Convention (UNCLOS).*” The United StatesisaParty tothe
first convention and is a signatory, but not a Party, to UNCLOS.*® However, even
while objecting to certain parts of the latter convention when it was first concluded
in 1982, the United States has acknowledged that its provisions concerning

“*For example, in 1990 the U.N. Security Council authorized member states to enforce
sanctionsagainst Irag. Coalition naval forcesintercepted morethan 15,000 vessel s pursuant
to Security Council resolutions 661, 665, and 670. See Lois E. Fielding, Maritime
I nterception Centerpiece of Economic Sanctions in the New World Order, 53 LA. L. REv.
1191, 1192-94 (1993)(suggesting the* Persian Gulf interception” could serve asaparadigm
for maritime interdiction to maintain peace and stability of the world order).

“®Convention on the High Seas, April 29, 1958, 13 U.S.T. 2312, 450 U.N.T.S. 82.

*"United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982,
U.N. Doc A/CONF.62/122 (1982) (entered into force Nov. 16, 1994)[hereinafter
“UNCLOS’]; S. TREATY Doc. 103-39 (Oct. 7, 1994).

“8For adiscussion of issues surrounding possible U.S. ratification, see The Law of the Sea
Convention and U.S. Palicy, CRS Issue Brief 1B95010.
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navigation and the uses of the oceans “ generally confirm existing maritime law and
practice and fairly balance theinterests of all states.”*® Both conventions affirm that
the high seas are open to all States, that freedom of navigation isabasic freedom of
the high seas, and that every State has “the right to sail ships under its flag on the
high seas.”® The law of the sea balances the rights of maritime States to navigate
freely with the rights of coastal Statesto maintain security. It also deals with some
aspects of air transportation, applying to aircraft some, but not all, of the rules that
apply to maritime vessels.

Legal Divisions of Waters

Under the law of the sea, the world’'s waters are divided into two basic
categories: national and international waters.® The legal status of the waters
determines the rights and obligations of States and their vessels, public and private.
National watersincludeinternal waters (lakesand rivers, some harborsand bays, and
other waters that lie between the actual shoreline and the claimed baseline®) of a
coastal State and itsterritorial sea. The State has complete sovereign control over
internal waters, and consent must be given for any vessel to enter or for aircraft tofly
over it except in cases of emergency.®® Any private vessel that enters the internal
watersof acoastal Stateis subject to thejurisdiction of that State and may be stopped
and searched by military or law enforcement personnel in accordance with the
domestic law of the State.

Territorial Seas. A coastal State may claim sovereignty over the waters
extending “up to alimit not exceeding 12 nautical miles” beyond the baseline asits
territorial sea.> A State may exercisesovereignty over itsterritorial sea, but itsrights
are subject to foreign vessels' right of innocent passage. UNCLOS provides that
foreign flagged vessels have the right of unimpeded passage through the territorial
sea of acoastal State provided passageis*“innocent,” meaning the ship’s conduct is
“not prejudicial to the peace, good order or security of the coastal State” and takes

9% Statement on United States Oceans Policy of March 10, 1983,” PUBLIC PAPERS OF THE
PRESIDENTS OF THE UNITED STATES — RONALD REAGAN 1983, Book |, at 378. After
renegotiation of the part of UNCLOS concerning deep seabed mining, President Clinton
submitted the convention to the Senate for its advice and consent in 1994; it remains
pendinginthe Senate Foreign RelationsCommittee. S. TREATY Doc. 103-39 (Oct. 7, 1994).

*Convention on the High Seas, supra note 46, arts. 2 and 4, UNCLOS, supra note 47, arts.
87 and 90.

*1See ANNOTATED SUPPLEMENT TO THE COMMANDER’ SHANDBOOK ON THE LAW OF NAVAL
OPERATIONS 14 (A.R. Thomas and James C. Duncan, eds., 1999)[hereinafter CDR’s
HANDBOOK].

*’Baselines are ordinarily set at the low-water mark of a coast as annotated on large-scale
chartsissued by the coastal State. See John Astley and Michael Schmitt, The Law of the Sea
and Naval Operations, 42 A.F.L. Rev. 119, 122 (1997) (explaining how maritime baselines
are drawn and why they are frequently subjects of dispute).

%See CDR’s HANDBOOK, supra note 51, at 215 (ports may not be closed to genuinely
distressed vessels).

*UNCLOQOS, supra note 47, art. 3.
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placein conformity with international law.* Theright of innocent passage does not
apply to aircraft. Conduct that is considered prejudicial includes military exercises,
launching of aircraft or weapons, intelligence collection, research, fishing, or
dumping pollutants.® Submarines must remain on the surface during their voyage
through territorial seas.>” Vessels may drop anchor or participatein arescue mission
only in case of distress.® It is worth noting that cargo, destination, or ultimate
purpose are not among the criteria to be used to determine whether passage is
innocent.>

The coastal Stateis permitted to implement certain regulationsinitsterritorial
sea if necessary to protect resources, for example, so long as the restrictions are
necessary and reasonable, are implemented in a non-discriminatory fashion, and do
not have the practical effect of denying or impairing the right of innocent passage.
While the conventions do not require notification or permission of the coastal State
in order for foreign flagged vessels to transit through aterritorial sea, some States
have nonethel ess prescribed special measureswith respect to warships.®® TheUnited
States takes the position that such measures do not comport with the law of the sea,
and frequently carries out Freedom of Navigation (FON) exercisesto demonstrateits
non-acquiescence to the claimed rights.®

Contiguous Zones and Exclusive Economic Zones (EEZ). The
Conventions also recognize that every coastal State may lay more limited claim to
a number of maritime zones in the international waters extending beyond the
territorial sea. A State may establish a zone adjacent to its territorial sea as a
“contiguous zone.”  Within this zone the coastal State is not sovereign, but it may
exercise the control necessary to prevent and punish infringements of the customs,
fiscal, immigration, and sanitary laws and regulationsthat apply in itsterritorial sea.
The contiguous zone may extend up to 24 milesfrom the coast. Up to 200 milesfrom
the coast may be claimed as an Exclusive Economic Zone (EEZ), in which the
coastal State may exploit the natural resources. For the purpose of exercising
jurisdictionto enforcethelaw, theareasbeyond theterritorial seaof any coastal State
are treated as the high seas.

%|d. arts. 17-109.
%1d. art. 19.
51d. art. 20.

*United Nations Convention onthe Territorial Seaand the Contiguous Zone 29 April 1958,
art. 14(3), 15 UST 1606; Convention on the High Seas, supra note 46, art. 12,; UNCLOS,
supra note 47 art. 18.

¥See U.S. ARMY JUDGE ADVOCATE GENERAL' S SCHOOL , OPERATIONAL LAW HANDBOOK,
Chapter 7, at 6 (2003). Some countries have taken the position that nuclear powered
warshipsand vessel scarrying nuclear materialsmay be subject to special requirements. See
A.V. Lowe, The Commander’s Handbook on the Law of Naval Operations and the
Contemporary Law of the Sea, in THELAW OF NAVAL OPERATIONS 109, 115-16 (Robertson
ed. 1991)(noting that regulations that amount to adenial of passage are likely unlawful).

%See Astley and Schmitt, supra note 52, at 132.
6 d.
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Straits. Straits overlapped by the territorial seas of coastal nations that are
used for international navigation from one part of the high seas or an exclusive
economic zone to another similar area are subject to a special regime different from
that of ordinary territorial seas, known astransit passage.® The vessels and aircraft
of all nations have theright to unimpeded transit through the straitsin their ordinary
mode of travel (submarines may remain submerged). Ships and aircraft navigating
through straits must proceed without delay, must refrain from using or threatening
to use force, and may not engage in any activities other than those incident to their
normal and expeditioustravel.** Coastal nations may not suspend or hamper theright
of transit when they are not at war, even with respect to warships of belligere